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Abstract

Sustainability is often seen as a problematic which does not involve social sciences and -
mainly - the law, the role of which is many times limited to some restriction measures enacted
through public law provisions, in order to set up the limits of non-environmental friendly
practices and enact some prohibitions. Nevertheless, private law, as the main legal
instrument of the so-called self-transactional determination of the individuals may have its
own important role in forming a coherent frame of sustainability in the crucial field of private
practice, making environmental sustainability an issue among legal subjects of private law
and not only an issue concerning the administration. The paper aims to introduce — mostly to
scientists and experts outside the field of law — the main pillars of the problematic, as well as
briefly analyze their main characteristics and set some fundamental critical points concerning
the abilities of (U.S.) Private Law to contribute to the achievement of a sufficient level of
sustainability, emphasizing on the challenges arising in regard with Contract Law.
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Introduction

Environmental protection, economic growth, and social equity have been integrated into
sustainable development, which is now a global concern. Besides public law that has
traditionally been seen as the primary mechanism for promoting sustainable development,
private law also plays an important role. As such, this essay will analyze how private law
contributes to sustainable development; contract law, property rights’ laws, corporate
governance principles and torts are some of the issues that will be scrutinized. These
contributions enable us to have a more comprehensive understanding of how the private law
supports sustainability objectives.

Definition of Sustainable Development

Brundtland Commission defines sustainable development as “development that meets the
needs of the present without compromising the ability of future generations to meet their own
needs.””1 This definition emphasizes balancing economic, social and environmental goals.
The private law which covers rules governing relationships between individuals and entities is
central in facilitating these objectives.
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Contract Law and Sustainable Development

Contracts represent one of the foundational elements in both commerce and private law.

Provisions enforcing sustainability clauses can promote sustainable developments.

= Sustainable Contract Clauses: Inclusion of sustainability clauses within contracts ensure
adherence by parties to environmental and social standards for example supply chain
contracts may specify environmentally friendly materials or ethical labor practices.”2

= Enforcement of Sustainable Practices: Further contracts may contain penalties for non-
compliance with established sustainability standards; thus it ensures continuous
observance by all stakeholders.”3

Property Law and Sustainable Development

Private law has much influence on sustainability through property laws whereby land use or

ownership regulations are implemented.

= Land Use Regulations: Environmental conservation must be balanced with respect for
property rights. They can prevent depletion of natural resources as well as encourage
efficient land use patterns through zoning laws and other regulatory mechanisms.*4

*= Conservation Easements: Consent agreements restricting usage & development on lands
to preserve their ecological value —they facilitate voluntary commitments to
environmental protection and biodiversity conservation by landowners.*5

Corporate Governance and Sustainable Development

Corporate governance refers to the system and processes used in directing and controlling

companies.

=  Corporate Social Responsibility (CSR): CSR initiatives are aimed at making firms to
operate in a more socially responsible manner taking into account their environmental
and social capital. This has seen many organizations incorporate CSR into their
governance, which eventually culminates in sustainable business practices.”6

=  Stakeholder Engagement: Modern corporate governance underscores how important it is
for management to take into consideration interests of all stakeholders including labor,
customers, and community among other groups. This guarantees that business activities
are aligned with sustainable societal objectives among others.7

Tort Law and Sustainable Development

One can argue that tort law which governs damages caused through civil wrongs is another
legal tool that can promote sustainable development because it makes people liable for
environmental damage.

* Environmental Torts: Legal remedies exist against persons or entities that have caused
harm to the environment. This creates responsibility thus discouraging harmful practices
while encouraging environmental care-taking.”8

= Nuisance and Negligence: These tort claims can be based on such issues as pollution or
unsafe environmental conduct thereby providing redress/relief to victims, encouraging
positive behavior change.”9
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The Interplay Between Public and Private Law

Private law however, often operates within the framework set by regulations, policies of

governments or public law in general. This is mostly seen in the following domains:

» Regulatory Compliance: Laws in respect to environment and labour which have to be
adhered by private entities are some of the regulations meant for making private
engagement be in line with sustainability objectives.

= Public-Private Partnerships: The public sector working together with the private sector
can initiate viable projects that can lead to sustainable development, taking advantage of
their resources.

Contract law and sustainability in concreto

However, there are several challenges facing the role of private law in sustainable

development despite its potentiality.

= Enforcement and Compliance: For instance, weak regulatory frameworks seen in some
jurisdictions may pose difficulties when it comes to ensure compliance with sustainable
practices by non-state actors.”10

* Balancing Interests: Private law has a complex task of harmonizing economic, social and
environmental concerns through subtle legal and policy strategies.”11

As highlighted above, in order to promote environmental sustainability, contracts are

fundamental to commercial transactions and private agreements. These can enforce

environmentally sound practices, ensure compliance with sustainable standards, and furnish
remedies for environmental injury. These are the so-called green clauses, which are already
adopted in practice, mostly in the following cases:

» Environmental Clauses: There are specific provisions that can be included in contracts
called green clauses which require parties to carry out their activities within set
environmental standards.*12 For instance, procurement contracts could state that
suppliers must use sustainable materials or abide by environment regulations.”13 These
provisions go a long way in promoting responsible resource utilization through
integrating sustainability into the supply chain.

= Renewable Energy Agreements: What are power purchase agreements? They stand for
PPAs and they can help encourage the use of renewable energy sources by bringing
together energy producers and consumers.”14 Such agreements create a long-term market
for renewable energy thereby attracting investments in sustainable energy projects.

= Sustainable Real Estate Contracts: Lease agreements for commercial properties may also
have terms requiring tenants’ engagement on Eco-friendly practices such as reducing
energy consumption, recycling waste products, using non-toxic cleaning agents among
others options.*15 Thus when applied to buildings these pacts become instrumental in
cutting down on emissions of greenhouse gases since they rank among major contributors
to global warming.

The main Legal Principles and Enforcement Mechanisms , which could contribute to this can

be summarized as in following:

*  Good Faith and Fair Dealing: Under U.S. contract law, good faith is an implied covenant
of fair dealing that requires parties to act honestly towards each other when performing
their contract duties.16 This doctrine supports enforcement of green clauses because it
ensures that none of the parties will defeat the purpose of the agreement from an
ecological perspective.

= Specific Performance: A court may sometimes order specific performance instead of
monetary damages if this is not seen as adequate relief under certain circumstances.17
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» This form of remedy has been found particularly useful in ensuring environmental
provisions by mandating actual implementation of those sustainable practices™18

* Damages and Penalties: Contracts may contain provisions for liquidated damages or
penalties for breach of environmental terms.*19

These financial incentives play a big role in encouraging parties to adhere to sustainable
promises, with non-compliance leading to heavy monetary sanctions.

It should be mentioned though, that although U.S. contract law is generous in promoting
environmental sustainability, it faces numerous challenges and opportunities. Difficulties in
implementation are to be underlined within enforcing environmental clauses may be
problematic more so if the compliance is to continue being monitored and verified. In an
attempt of ensuring parties meet sustainability standards, it may need extra resources as well
as extra expertise.”20

Furthermore, there is no standardization in writing contracts and thus they are becoming
complicated by non-standard green clauses and sustainability metrics. For example, disputes
may arise because parties have different interpretations of sustainable practices they consider
otherwise sustainable.”23

Economic Pressures are to be highlighted as a challenge, as well: such pressure can
undermine commitments that are meant to make a business sustainable. On the other hand,
this could challenge enforcement of green clauses when suppliers experiencing financial
difficulties cut corners on environmental standards just to reduce costs.”22

On the other hand, the following opportunities for improvement, may be marked:
= Rising Awareness and Demand: there are increasing demands for sustainable goods and

services due to growing interest in environmental issues which presents opportunities for

contractual enhancement of sustainability. By using green clauses, organizations can
differentiate themselves from the competition and respond to consumer expectations.”23

= Government Support Programs and Policies: incorporation of environmental clauses into
contracts can be facilitated by government programs or policies aimed at promoting
environment protection. This is exemplified by federal or state schemes giving tax breaks
or grants for renewable energy projects like PPAs."24

= Technology Innovations: technological advances in monitoring and reporting enable the
enforcement of environmental provisions in agreements between various stakeholders
along the supply chain. As an illustration, blockchain technology is used as a transparent
and immutable record concerning meeting these guidelines associated with carbon

neutrality. 25

Case Studies
The aforementioned remarks may be cleared under the lens of the examination of the brief
Case Study 1: Apple Inc., Supplier Responsibility

Apple has adopted strict adherence to environmental norms in its supplier’s agreements hence
including ecological conditions within them that must be observed strictly by all suppliers
worldwide.”26 The contract enforces use of renewable energy sources leading to decreased
carbon emissions through elimination of deadly substances among others responsible for
causing pollution within their manufacturing processes. The company’s supply chain is built
and monitored in a manner that supports sustainable development by being designed to
implement such clauses.
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Case Study 2: Tesla and Renewable Energy PPAs

Tesla has been using power purchase agreements (PPA) so as to ensure its operations are
powered by renewable energy.”27 Such contracts facilitate solar or wind projects since there
will be constant demand for electricity generated from renewable sources. By implementing
PPAs Tesla provides an opportunity for capital injection into renewable energy infrastructure
by investors through the use of contracts that can support economic incentives.

Conclusions

Environmental conservation can be promoted using US contract law. Parties may guarantee
compliance with environmental standards and maintenance of sustainable practices through
inclusion of green clauses, renewable energy agreements, and sustainable real estate contracts.
While challenges like enforcement difficulties and lack of standardization still characterizes
the contracting environment, prospects emanating from increased consciousness and
government incentives as well as technological changes bear significant potential for
promoting sustainability via contractual arrangements. Given the growing importance
attached to environmentally friendly business practices by firms and customers alike, this
trend is only expected to go on in future thereby verifying the relevance attributed to contract
law in this respect.

Sustainable development is premised on a number of factors controlled by private law
influencing various aspects within society as well as economic spheres. Through contract law,
property law, corporate governance, and tort law regarding prevention from hurting others or
infringement on rights leading to damages caused, among other things, these capacities for
enforcing sustainability are provided by different types of private legal mechanisms. This
integration or adaptation should take place if such aspirations ultimately become realizable
just like global community pursues more sustainable ways for itself in terms of how
individual societies interact economically.
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